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INITIAT- DECISION

PRoCEDURAL HISTORY AND BACKGROUND

limployee liled a Petition tbr Appeal ("PFA")with the OUice ot'limployee Appeals ("OEA") on
Junc 28. 2021 . challenging the decision of the District of Columbia Department of Youth
Rchabilitation Serviccs ("Agency") to terminate her cmploymcnt. ct-tective May 13. 2021. On July
20. 2021 . this Ofllce's Executive Director notitled Agency ol'the PFA and that i1s response was due
by April 19. 2021. Agency filed its response on AugustlS, 2021. Thc matter was assigned to this
Administrativc Judge ("A.1") on August 19. 202 L

On September 13, 2021, the AJ issued an Order notifying l:)mployee that the jurisdiction of this
Olflce was at issue. since it appeared that she was lerminated during her probationary period. She
u'as lold that employees carry the burden ofproofon allj urisdictional issues: and directed to submil
legal and/or factual arguments supporting this Ollice's jurisdiction by October l, 2021. The Order
slaled that the record would close at 5:30 p.m. on October l. 2021. unless the parties rrere advised
otherrvise. Although F.mployee neither responded in a timely manner nor sought an extension. she
liled a rcsponsc on October 4. 202 t .

On December 3. 2021, the AJ issued an Order staling thal it appeared that the PFA was notfiled
in a timely manncr, and also that Agency had not provided intbrmation regarding appeal rights in its
flnal notice. '[he parties were directed to submit legal and/or l'actual argument on these issues by
December 23.2021, and Employee was also directed 1o submit certiflcates contlrming that she had
served Agency with copies of her filings with this OUice. Neither party sought an extension nor tiled
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a timel) response. Although Agencl had not sought an extension, it Iiled a response on Fcbruary'3,

2022. The record is now closedl

.II iRISDIC"I'ION

'I hc.jurisdiction o1'this Olllcc rvas at issuc in this rnatter

l'll

Did limplol--ee meet the burden ol'prool'on the jurisdiction ot'this Olflcc to hear this appeai'.)

FT\I)I\(;S OI] I]A(''I ANNI-YS IS AND CONCLUSIo\S

ln its Norember 26.2019. letter. Agency notified Employee that it selectcd her fbr thc position

of Youth l)cvelopmenl Reprcsentative ("YI)R"). and that she rvould be rcquired to sen'e an lSmonth

probationary period, beginning on Dece mbcr 8, 201 9. OnMal l3.202l,Agencyissucda"Noticeol
tl 

erminarion during Probationary Periocl," notitying Employee that eflective that day and while in

probationary status. her employment was tcrminated.

'l hc threshold issue in this matter is one o f .jurisdiction. This Olllce has no aulhority to hear

matrers beyond its jurisdiction. See. e .g.. Bi;urlLs r'. District t1l ()olumbiu Puhlic Schools. OEA Matter

1602-0030-90. Opinion and Ordcr on Pctition lirr Review (September 30. 1992). 'fhis OlIice's

.jurisdiction was initiall;- established b]- the [)istrict of Columbia Comprehensivc Mcrit Pcrsonnel Act

ol'1978 (..C'MPA") and amended in l99tt b1.the omnibus Persomel Refbrm Amendmcnt Act of
l99tl. t).('. Lau I2- I2.1 ("OPRAA"). Both thc ('l!1PA and OPRAA conf er jurisdiction on this Of fice

t9 hear appc'als oladverse actions. n'ith crceptions not relevant here. filed bv "permancnt" emplol'ees

who are not in probationar)' status.

According ro Sccrions 81.1. I and 8 1.i.3 ol'('hapter 8 of the District l)crsonncl l!{anual ("DPM").

an crnploycc tenninated while in probationirr"- sta(us has no right ofappe'al. I'he emplol ing agcncl is

onh.rcquircd to provide the prohationar-r eniployec r.rith u'ritten notillcati()n ol'thc termination and

its cfll'ctivc date. Section 8l.l.l statcs that "tennination during a probationary period is not

appealahlc or grievable." This Otlicr' has consistcntly maintained that it lacks .lurisdiction to hear

appcals of enrplo;-'ces challenging removals that occurrcd while thcy \rere slill in probationary status.

Sce. r'g., .lu.son ('otlling r'. Ollica d rhc Chic/ 't tt'hnology O/ficzr. Ol:.A Matter No J-015I-09.
()pinion und ()rder on Pelition lir r(r:r'lerr'(l)ecember 6, 2010).

l:nrplol cc stated in the PFA that she u as "unsure" il'she was in probationar.l status at the time of
her rcmrxal because she had a "latcral transler liom another agenc)'." In hcr Octobcr'1.2021
subm ission. she argued that "the [)C Personncl Regulations Chapter 8. . . Iestablished that hcrl status

as a pcrmancnt emplol,ee u'as never conl'erted to the status ola probationarl entplo)'ce as. to the hest

ot'Ihcrl rc-collection, knowledge. and beliel. Iherl rights and pririleges as a Permanent cmplol'ee."
She statcd that Agency did not intbrrn hcr that her "rights as an employec would changc in any

Uoth parties lilcd untimely pleadings, withoul scckinlt or obtaining leave to do so. llowcvcr. rathcr than delay

resolulion ofthis matler turther by pcrmitting argumcnts on whcther the submissions should he accqpted, thc AJ

allowcd thc subnrissions to be entered into thc record. having dctem)ined thal ncithcr impactcd on the outcome.
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manncr nor was [she] infbrmed thar [shel had waived any'rights by acccpting a new posilion" whcn

she was hired. She asserted that she was in permanent status at OSSFI and maintained that status

when she took the position w'ith Agency.

I.imployee was working as a bus attendant with thc t).c'. olfice ol State Superintcndgnt of'

l:ducation ('lOSSE") at thc time she was hired by Agency. Whcn she was hired by OSSIJ. on or

about [)ecember I 1. 2018; shc was infbrmed that she was required to serve a probationary period'

On November 26. 2019, less than a year later. Agency noritied her that she had been selected fbr thc

position of yDR. timployee did irovidc any luctual support tbr her assertion that she was in

pcrmancnt status uhen she lefi oSSE. was nol required to sene a probationary period in her net'

position, or was not notified ofthc requirement of sen'ing a probationary period in the YDR position'

Agencl.'s letter of No'ember 26. 2d19. inf orming Employ'ee that she was selected for the YDR

p,irl,i*. specifically srates that the position was: "Career Appointmcnt-Probational." (emphasis in

original). It flrther intormed [imployee:

Probationary Period Requirement (emphasis in original)
You will be subject to the satisfactory completion olan eighteen month (18 months)

probationary period beginning on l2108/2019.

'I-hr. lctter of r-ovembcr 26. 2019, clcarll-' put Emplo)'ee on notice that she was requircd to scrr e

an l8 month probationarl period. ln addition. Employcc's contention that the new posititln }\as a

"latcral transf'er" is not supp6rted hy' the submissions b1 the parties. A Iateral transler requircs

similarities in jobtitle, responsibilitir's, grade level an{iorsalary in tlie curre'nt and neu positions ln

this mattcr. tne yOn position *'as not substantially similar ttt thc bus attendant position. lhcPosition

I)cscriptions ("PD") olthc tw.o posirions have 1'ew. if an1. similaritics. [ior cxample, the YI)R must

hauc ai least 30 postsecondary -schu,l credit hours in social or bchavioral science and two years ol'

expcricnce working with yourh in trcatment programs or lbur years ol'experience working with youth

in ircatmcnt progra]ns. ,uhilc the OSSI: bus attendant is required to have a high school diploml or its

cquivalcnt und Jo"r not expcriencc w'orking u'ith youth in tleatment programs. According to thc

Siantlard liorm 50. Employec uas hircd b1'Agency at a Gladc 7. Step l. hor'r'ever' she u'as a (iradc

.1. Step 7 rr hen she lefi OtSStr. According lo lhe Gene rul .Sr:r'r'lc'c.s Puv St'ales in the DistriLt o/
(olumbiu (ioternment .for J///9, t:mplolee had an annual salarl ol'about 536.164 u'hen she leti

OSSE to begin her employmcnt .11 Agenc)', where her annual salan' uas approximatell' S'17. 0I6. a

dilftrcnce of close to ten thrrusand dollars.

OI]A Rule 628.1. (March 16.2012), places the burdcn ol'proof'on employees on issues ot'

.jurisdiction. 
-l'he 

burden must bc met by a "preponderance ot'thc cvidencc." which is detincd in Ol,A

Rulc 628.2 as "[t]hat degrce ofrelevant evidence which a rcasonahle mind. considering thc record as

a uholc. *oulJ iccept is sufllcient 1o lind a contested f'act morc probably true than untruc 'lhe

documents rel'ere nced in this scction wcre attachmcnts ttl Agency-'s August I 8. 202 I .l l.srler u hich.

according to Agencl,'s certillcate ol'seryicc. were senl to [.,mplolcc at hcr current address. on that

datc. Irmplolee therelbre hacl thc opportunitl to rerie* Agcncy''s arguments and the supporting

documcntation. and did not rctutc thcm or challenge thcir accuracl .

l]ascd on the tindings ol'lact. and the applicable DI)M provisions, the AJ concludcs that

[:mployce tailed to mect the burdcn ol proof regarding this Otflce's jurisdiction. Shc lurthcr
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concludes that the documentation supports the conclusion that this Office lacks juri diction to hear 
this appeal since Employee was in probationary status \.\ hen terminated. For the c rea ·ons. he 
concludes that this appeal should be dismissed. See. e.g .. Day v. Office of the People ·s Counsel. 

OE :V1atter o. J-0009-94. Opinion and Order on Petirionfor Review (August 19, 1991 ). 2 

ORDER 
It is hereby: 

FOR Tl IE OFFICE: 

ORDERED: The petition for appeal is dismissed. 

Lois I lochhauser. Esq. 
Administrative Judge 

! Since the AJ determined that the appeal hould be di missed based on Employee' failure lo meet the burden

of proof on the i ue of jurisdiction, the issues of1irnclinc sand notification of appeal right arc moot. and are

1101 addressed in this decision.
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